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The Drug Sentencing Reform & Kingpin Trafficking Act of 2007
Senator Joseph R. Biden, Jr.
Chairman of the Judiciary Subcommittee on Crime and Drugs
In 1986, Congress established a draconian sentencing scheme for cocaine, punishing the crack form of cocaine far more severely than the powder form.  Currently, mere possession of 5 grams of crack triggers a five-year mandatory minimum sentence, while it takes distribution of 500 grams of powder cocaine to trigger that same sentence.  The assumptions that led Congress to establish this disparity – that crack is inherently more dangerous and addictive than powder, crack would devastate communities, and prenatal exposure to crack was far more damaging than exposure to powder – have proved unfounded.
In 1995, the U.S. Sentencing Commission recommended eliminating this crack/powder sentencing disparity.  Congress rejected this proposal.  As scientific understanding of the drug has evolved, the Commission has urged Congress three more times to address this problem.  Congress has not acted.  
In the Commission’s most recent May 2007 report, the Commission  “unanimously and strongly urge[d]” Congress to: (1) act swiftly to increase the threshold quantities of crack necessary to trigger the five- and ten-year mandatory minimum sentences, so that federal resources are focused on major drug traffickers as intended in the original 1986 legislation; and (2) repeal the mandatory minimum penalty sentence for simple possession of crack, the only controlled substance for which there is a mandatory minimum for a first time offense of simple possession.  The Sentencing Commission also unanimously rejected any effort to increase the penalties for powder since there is no evidence to justify any such upward adjustment.  

The Commission’s evaluation of the current sentencing scheme was unequivocal.  The 2007 report explains that the current federal cocaine sentencing structure “continues to come under almost universal criticism from representatives of the Judiciary, criminal justice practitioners, academics, and community interest groups….[T]he Commission maintains its consistently held position that the 100-to-1 drug quantity ratio significantly undermines the various congressional objectives set forth in the Sentencing Reform Act.”

Senator Biden’s legislation implements the Commission’s recommendations and eliminates the 100:1 disparity between the two forms of the drug.

Section-by-Section Summary
Section 1.  Equalizes the penalties for crack cocaine and powder cocaine by raising from 5 grams to 500 grams, and from 50 grams to 5,000 grams, the threshold amount of crack cocaine necessary to trigger the five- and ten-year mandatory minimum sentences, respectively.

Section 2.  Eliminates the five-year mandatory minimum sentence for simple possession of crack cocaine, the only controlled substance for which there is a mandatory minimum sentence for a first time offender.
Section 3.  Directs the Sentencing Commission to:

· Provide enhancements for all drug offenses that involve a dangerous weapon or violence.  
· Consider whether  SEQ CHAPTER \h \r 1adjustments should be added for a mitigating role, taking into account mitigating factors such as whether: (1) the defendant had minimum knowledge of the illegal enterprise; (2) the defendant received little or no compensation in connection with the offense; (3) the defendant acted on impulse, fear, friendship, or affection when the defendant was otherwise unlikely to commit such an offense; and (4) any maximum base offense level should be established for a defendant who qualifies for a mitigating role adjustment.

· Account for the culpability of the defendant and his or her role in the offense to determine whether an enhancement or decrease should be considered.  In doing so, the Commission shall consider whether the defendant: 
(1) committed the offense as part of a pattern of criminal conduct engaged in as a livelihood; 
(2) is an organizer or leader of drug trafficking activities involving five or more persons; 
(3) maintained an establishment for the manufacture or distribution of the controlled substance; 
(4) distributed a controlled substance to an individual under the age of 21 or to a pregnant woman; 
(5) involved an individual under 18 years of age or a pregnant woman; 
(6) manufactured or distributed the controlled substance in a protected location as defined in 21 U.S.C. 849 and 860a; 
(7) bribed, or attempted to bribe a law enforcement official in connection with the offense; 
(8) was involved in importation into the U.S. of a controlled substance; 
(9) caused bodily injury or death in connection with the offenses; 

(10) committed the offense after previously being convicted of a felony controlled substance offenses; and 

(11) any other factor the Commission considers necessary. 
Section 4.  Authorizes the Attorney General to make grants to States, local governments, and Indian tribes for demonstration programs that reduce the use of alcohol and drugs by supervised long-term substance abusers during incarceration and supervised release.  This section authorizes $10,000,000 for each of fiscal years 2008 and 2009.
Section 5.  Authorizes grants to States, local governments, and Indian tribes to improve the availability of drug treatment to offenders in prisons, jails, and juvenile facilities.  To qualify, an eligible entity would have to show that during the previous fiscal year the entity doubled the number of offenders who received drug treatment from the prior fiscal year.  This section authorizes $5,000,000 for fiscal years 2008 and 2009.
Section 6.  Grants the sentencing commission emergency amendment authority to implement these changes and adjust the Federal sentencing guidelines accordingly.
Section 7.  Increases fines for major drug traffickers.
Section 8.  Authorizes $26 million to the Departments of Justice, Treasury, and Homeland Security for fiscal years 2008 and 2009 for the investigation and prosecution of high-level drug offenses.
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